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Re: Unblmdled Access to Network Elements, WC Docket No. 04-313;
Review of Section 251 Unbundling Obligations of hlcmubent Local
Exchange Cal1.iers; CC Docket No. 01-338

Dear Mr. Libelielli:

On October 27,2004, I met with you and Aaron Goldberger of the Wireline
Competition Bureau on behalf of WorldNet Telec01mTIlmications, hlC. ("WorldNet")
regarding the implications ofthe above referenced docket on competitors and
competition in PUelio Rico. During tIns meeting you requested that I provide a Shmi ex
pmie letter touclnng on two issues: 1) how the FCC cml implement a regulatory "safety
valve" to ensure that national UNE rules do not stifle the development of competition in
Puelio Rico; and 2) the mechmncs of a transition period for migrating :6.-om UNE
switclnng to facilities-based switching. TIns letter responds to your request.

I. Regulatory Safety Valve

As we discussed, WorldNet believes that the facts in the record clem-Iy
demonstrate that the development of competitive mm-ket conditions in PUelio Rico is
sigrnficantly behind the rest of the cOlmtly. For tIns reason, WorldNet submits that
Puelio Rico must be specifically excluded from any national finding of no impainuent for
UNE mass market switching. However, if the COlmllission believes that it cmmot do tIns
(and WorldNet believes it cml and should) then the C01mnission must, at a minimmu,
create a regulatory mechmnsm tIlat penuits teleCOllUTIlUncations markets such as Puelio
Rico the oppOlilunty to make granular, mm'ket-specific impainuent showings, rather than
being lmuped in with the rest of COlliltry. Just as the USTA Ii decision fOlmd that a
nationwide presmuption of impainuent was lmjustified, it would be equally inappropriate
to simply presmue the lack of impaU1llent nationally, without a safety valve mechmnsm

I See 359 F.3d 554, 587 (D.C. Cir. 2004).
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capable of accOlUlting for mnque circumstances that may exist in specific markets such as
PUe1io Rico.

Specifically, WorldNet believes that the COlllinission shollid create a process for
mass-market switclnng and lngh capacity loops and transpOli similar to that wInch the
D.C. Comi of Appeals upheld in its USTA II decision with respect to enterplise
switclnng. TIns process should include at least three components: 1) a clear process for
the development of a state-level fact-finding proceeding witlnn a specific timeframe, 2) a
requirement that a state public utility COlllinission file a recommendation with the
COlllilnssion witlnn a specific timeframe when it determines that facts developed in its
fact-finding proceeding demonstrate that a UNE should be listed or delisted; and 3)
reserves for the COlllinission ultimate authority to determine, wit1nn a specific timeframe,
whether a UNE should be listed or delisted in that state.

In practice, under tIns proposed process either an ILEC or CLEC would be
entitled to file a petition with a state cOlllinission requesting a fact-finding proceeding
when they believe that conditions in a given market warrant the delisting or relisting of a
specific UNE. The state cOlllinission would then hold a full evidentiary proceeding in
wInch the paliies al'e accorded full due process protections. Then, based upon the record
in that proceeding, the state Conmlission would malce a recOlllinendation to the
COlllinission when it finds that conditions WalTallt UNE delisting or relisting. The
COlllilnssion itselfwould then eXalnine the factual record to detennine whether to delist
or relist the UNE based upon the BOal'd's recommendation. TIns approach preserves the
ultimate decision malcing role for the COlllinission consistent with USTA II alld helps
preserve the COlllinission's scarce resomces by relieving it ofhaving to directly compile a
record regal'ding facts as required lUlder USTA I alld USTA II At the Salne time, tIns
approach is in accord with the long-stallding federal/state palinerslnp that the FCC has
consistently sought to foster.

hl developing tIns process, it is clitical that the COlllinission include specific
timefi'-alnes for both state alld COlllilnssion action. TIns will promote efficiency on the
pali of the paliies alld the regulatOly authOlities. It will also promote regulatOly ce1iainty
by avoiding open-ended regulatOlY proceedings. With regal'd to the state level
proceedings, the Commission should establish a one lllmdred alld twenty (120) day
timefrallle fi.-om the date of the filing of a petition for a state conmlission to hold a fact­
finding proceeding alld issue a recOlllillendation to the COlllillission. If the state
Conunission does not meet this timefi'-alne, a Paliy should be pennitted to petition the
Conunission to review the UNE status directly. The COlllinission, in UU1l, should place
the state cOlllilnssion reconmlendation on public notice, collect COlllinents alld reply
conunents on all expedited basis, alld render its decision witlnn fOliy-five (45) days from
the date of submission by the state cOlllinission.

TIns shOlier timefralne for COlllillission action is appropriate because the paliies
will ah'eady be familiar with the facts alld issues contained in the state conunission' s
filing alld therefore will not require extended peliods of time to conmlent. hl addition,
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the C01llinission will not have to compile a factual record for itselfbut need only review
the record presented to it by the state c01llinission and determine whether it meets the
C01llinission's critelia for UNE listing or delisting (discussed below). FlUiher, it is
critical that the entire process be focused and efficient. The process set f01ih here lasts a
total of 165 days. Tlus should be more than enough time to compile a record and reach a
decision on these matters, without being so open-ended as to lUll1ecessalily increase
regulatory unceliainty.

The C01llinission should also adopt standards and critelia to guide the state level
review. The standards and clitelia established by the C01llinission in the Tlielllual
Review Order are appropliate for tlus plUlJose. When a state c01llinission detennines that
conditions in a given market wmTant the filing of a rec01llinendation for delisting or
relisting a network element, the C01llinission should require that mlY filing include
findings of fact that support the rec01llillendation, a slUllinmy of the process used to
compile the record, and attach the p01iions of the record relied upon. This will ensme
that the C01llinission has before it a full record contailung all the relevmlt facts necessmy
to reach ml infonned decision.

As the C01llinission recogIuzed in the Trielllual Review Order, it should also
create a process allowing it to directly review petitions where a state is lUlwilling or
lUlable to fulfill a fact-finding role. The C01llinission should adopt a model silnilm- to that
contained in Section 252(e)(5) of the Act, where if the state c01llinission does not act
witlun a given timefi"mne, the C01llillission can review the matter directly. Similarly, the
FCC should adopt a "cmiification" process silnilar to that established lUlder Section
224(c) of the Act whereby the fact-finding function applies to those state commissions
that celii:f:y their intent to follow the substmltive and procedmal guidelines established by
the FCC. Tlus will ensme that no state commission is forced to fulfill tlus fiUlction where
it is lUlwilling or lUlab1e to do so. hl such cases, pmiies could submit their UNE delisting
/ relisting petitions directly to the C01llinission. However, instead of waiting for the
entire 120-dayperiod (set f01ih above) permitted for state review to expire, the
C01llinission should pelmit pmiies to apply to the C01llinission directly if the state
cOlllillission has not acted within fifteen (15) calendm- days of the filing of a petition.
Tlus will give the state COlllillission mnple time to either docket cases mld begin
proceedings, or expressly or impliedly refilse to conduct a proceeding. It will also serve
the goal of stremnlilung tlus process mld avoid essentially doubling the timen-mlle for
resolution of these matters in those mm-kets where a state comnussion declines to fillfill
tlus fact-finding role.

Finally, the COlmnission should mlticipate that there lnight be instmlces where
market conditions in a particulm- state deteliorate after a UNE is delisted to the point that
a state C01llillission detennines that relisting of a UNE is necessmy. The C01llinission
should make the process it adopts here flexible enough to address these situations. To
this end, the C01llillission should pennit review not only where competition flolUishes
mld ILECs request that UNEs be delisted, but also where competition founders mld a
state connnission detel111ines that UNEs must be relisted. Tlus process will help ensme
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that the UNE rules are appropriate to meet local market conditions as required by USTA I
cllld USTA II FUliher, the existence of a predictable and focused relisting process will
provide discipline in the marketplace and will help deter incmnbent abuses of their
monopoly power.

II. Transition Period

As we discussed in om meeting on October 27, it is clitical that the COlllinission
keep the status quo in place dming any initial state-level proceeding. Otherwise, as
WorldNet expelienced in the enterprise switching proceeding, the ILEC will remove
mass market UNE switching from CLECs at its earliest opportunity, even if it faces the
likelihood of having to have to resmne such offelings at the end of a regulatory
proceeding. The disruption and Imcertainty that this creates is lethal to competitive
investment, plamnng and ultimately deployment. Fmiher, WorldNetbelieves that the
facts on the record in tlns proceeding clearly demonstrate that competitors in Puelio Rico
are impaired without access to UNE switclnng. Accordingly, WorldNet believes that the
most appropliate result here is for the COlllinission to detennine that the status quo must
remain in palace for tIns briefpe1iod (no more than 165 days) to allow for individualized
showiligs that specific UNEs must remain available in those markets where impaimlent
remams.

Where the Commission does detennine that competitors are not impaired without
access to UNE switclnng, WorldNet believes that a transition pe1iod pennitting an
orderly transition of customers from UNE switclnng to other altematives is necessmy.
The 27-month trmlsition timefrmlle set fOlih by the COlllilnssion in the Tliemnal Review
Order, 47 C.F.R. §319(d)(2)(iv), is appropliate. However, tIns trmlsition timefrmne must
be premised upon the demonstrated existence of a llmctiOlnng mld robust batch hot cut
process by the ILEC in the relevmlt mm'ket. Specifically, the COlllimssion should require
that state commission create batch hot cut processes in accordmlce with the requirements
established in the Tliemnal Review Order, 47 C.F.R. § 319(d)(ii). TIns process should
also include a requirement that a state cOlllinission celiify that the ILEC is in complimlce
with these requirements before the trmlsition peliod begins to toll. Where the ILEC in a
pmiicular mm'ket has not demonstrated that it has a llmctiOlnng batch hot cut process in
place, the COlllinission's rules should hold the transition pe1iod in abeymlce until
complimlce has been demonstrated. TIns is especially clitical in m'eas such as Puelio
Rico where the ILEC has never had to meet the market opening provisions of Section 271
of the Act.

III. Conclusion

The retention of a memllngllll UNE-P option constitutes one of the most
significmlt and clitical issues to the maintenmlce and llltme development of
telecOlllimllncations competition in Puelio Rico. WorldNet believes that the facts on the
record in tlns proceeding clem'ly suppOli a finding that competitors in Puelio Rico are
impaired without access to UNE switching. However, WorldNet believes that a robust
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"safety valve" process that pennits both ILECs and CLECs to petition to have UNEs
delisted and relisted is a viable way to ensme that the Commission's UNE rules reflect
the market conditions in Puerto Rico. However, in no event should this process stali with
the premise that mass mal-ket UNE switching is immediately delisted and that the
Conlll1ission must issue all order relisting mass 111al°ket UNE switching in the Sal11e
mallller as with enterprise market switching. This would have a catastrophic impact on
competition in Puerto Rico al1d ally other markets, however few they might be, where
competitors continue to be impaired. For this reason, a tral1sition peliod similal- to that
established in the Tliellllial Review Order is both neceSSalY al1d appropriate. However,
this tral1sition period must only conunence where all ILEC has a demonstrated that it has
a robust batch hot cut process in place in accordance with requirements established by a
state commission.

RespectfullysUbmitt~

L- ~ ~JNPA
Lawrence R. Freedman
COlUlsel for WorldNet Telecommunications,
h1C.

cc: Aaron Goldberger
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